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Have Tax Debts? Beware Director Penalty Notices (DPN5s)

Have outstanding company tax debts that can’t be paid on time or aren’t being paid
because they are disputed? Don’t ignore the issue. Address it proactively. Failing to do so
is to leave directors personally exposed.

Last financial year the Australian Taxation Office (ATO) issued close to 20,000 DPNs. From 1 July 2023 to February 2024
we have already seen over 13,000 DPNs issued and expect to see the total exceed that of previous years. The focus areas
are unpaid superannuation, refund fraud, aged debts and audit adjustments.

All indications are that we can expect the firmer approach to continue, the Commissioner of Taxation and Deputy
Commissioner having reaffirmed publicly this month that debt remains a high priority and that there will be little room for
concession for those that are reactive rather than proactive.

DPNs require immediate attention. Action must be taken within 21 days of the issue date.
Alarmingly, what we have seen in recent times are situations where:

e The debt is over five years old;
e The company has already been deregistered or gone into liquidation; and
e The debt has been paid.

What is a DPN?

A DPN is a notice that the ATO can send to a director of a company making them personally liable for a tax debt and
allowing the ATO to take action against the director personally. Importantly the director becomes personally liable upon
the issue of the DPN. The type of tax debts of a company for which a notice can be issued are:

e Pay As You Go (PAYG);
e Superannuation Guarantee Charges (SGC); and
e Goods and Services Tax (GST).

It is important to identify the type of DPN issued immediately upon receipt in order to navigate the options for dealing with
it as quickly as possible. There are two types of DPNs - a ‘non-lockdown’ DPN and a ‘lockdown’ DPN.

What is a non-lockdown DPN?

A non-lockdown DPN is issued when a company has lodged its activity statements within 3 months of the due date or it
lodges the SGC Charge statement within 1 month of the due date but the debt remains unpaid. The debt may not be paid,
but importantly, notice has been given to the ATO of the existence of tax debt within the specified period.

A non-lockdown DPN enables a director, within 21 days, to take any of the following actions to discharge the personal
liability:

1. Pay the debt in full;
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2. Appoint a voluntary administrator;
3. Appoint a small business restructuring practitioner; or
4. Appoint a liquidator.

It is not sufficient to simply enter into a payment arrangement to discharge the non-lockdown DPN.

Failure to take one of the above actions within 21 days of the issuance of a non-lockdown DPN will mean the personal
liability of the director cannot be thereafter remitted other than by paying the debt in full, or establishing a defence (which
are limited).

In three recent Supreme Court decisions in Western Australia, Perin v ASIC [1], Re Dreampoint Pty Ltd (Deregistered)[2]
and Gregg v. ASIC[3], a DPN was issued on a director of a de-registered company. In all three cases, the director brought
an action on behalf of the company to re-register the company and to immediately appoint a liquidator in order to comply
with the non-lockdown DPN.

Importantly, in the decision of Perin v ASIC, Strk J ordered that the resolution to put the company into liquidation be
effective from the date it was made irrespective of when ASIC re-registered the company.[4] This ensured compliance with
the 21 day deadline for the non-lockdown DPN.

What is a lockdown DPN?

A lockdown DPN can be issued by the ATO when the company has not notified the ATO of the debt owing within the
required timeframes (three months for PAYG and GST, 28 days for SGC) and it has not made payment of the liability.

The only way the lockdown DPN can be complied with is if the company or the director who received the notice pays the
debt in full within 21 days of the notice being issued. The failure to comply with the DPN means the liability is “locked
down” on the director.

What defences are available to directors?

There are defences to DPN’s where the 21 day period has passed. However these are limited and will very much depend on
the facts of each individual case.

There are three defences (one only applicable to SGC and GST) available to directors who have been issued with a DPN.
They are:

1. That because of illness or for some other good reason it would have been unreasonable for the director to take part
in the management of the business. The director does not need to have suffered the illness personally, the illness
may be of a close family of the director. It must be shown that the illness or other reason prevented the director
from being able to participate in the company’s business.

2. The director has taken all reasonable steps to ensure that the company did one of the following:

o complied with paying its tax obligations;
o appointed an administrator;

o appointed a small business restructuring practitioner; or
o commenced winding up.

3. For SGC and GST debts only, having taken reasonable care and treating the superannuation or GST legislation as
applying to a matter or identical matters in a way that was reasonably arguable.

What happens if my company has been placed into liquidation and the debt was paid?

We have noticed that many DPNs that have issued appear to have issued in error. In some instances the debt claimed in
the notice has in fact been paid in full.

It is worth seeking advice in respect of a DPN to determine its validity and status - whether it is a lockdown or non-
lockdown DPN, whether any defence may be raised in relation to it.

Can a director engage with the ATO about a DPN?

When writing to the ATO on behalf of directors who have received a DPN, the frustration directors often experience is that
no response is received to letters sent and it is difficult to identify a person at the ATO who can review the matter. This
leaves the director in a state of uncertainty about whether the liability is in fact owing or if the ATO will one day take steps
to recover the debt claimed in the notice.

piperalderman.com.au Page 2 of 3



O PiperAlderman

Advancing matters with the ATO and having productive discussions with a person who has the power to deal with the
relevant enquiry or look at the issues raised with respect to the DPN is a challenge at present. In some instances it can be
necessary to escalate the issue, including by instigating Court proceedings for review of the failure of the ATO to address
matters.

Only time will tell as to whether the ATO commences legal proceedings against directors to recover the debt claimed in a
DPN and what category of cases the ATO will focus on and prioritise.

What are we seeing at Piper Alderman?
Our insolvency, restructuring and tax disputes lawyers are currently dealing with a number of DPNs on behalf of directors.
The circumstances of each DPN differ but the consistent themes that we have seen are where:

e the debt has been paid;
o the debt is many years old - in one case the debt claimed in a DPN was more than 11 years old;
e the company was placed into liquidation or deregistered many years ago.

In cases where the debt was incurred more than 7 years ago, it is likely that the records of the company have been
destroyed. This creates great difficulty for directors who wish to verify the debt claimed in the DPN, check the payment
and lodgement history of the company against the banking and other books and records. In some cases, the ATO’s own
records and historical information is also inadequate.

What action can the ATO take in regard to an expired DPN?

The other issue that directors should be aware of is that in addition to commencing a proceeding to recover the debt
claimed in a DPN, the ATO may also offset the debt against refunds, or retain funds from the taxpayer by garnisheeing
funds in their bank account or owed to them by third parties.

Companies, directors, accountants and other advisors need to be aware of the strong action being taken by the ATO at
present in regard to the collection of taxation debts.

We can help

If you need advice or guidance to help you navigate your way around the complexities of a DPN then please reach out to
our team at Piper Alderman. We can help by assessing the available evidence, engaging with the ATO on your behalf and
advising you about all options.

This insight has been written by Joanne Hardwick, Insolvency & Restructuring Partner, Megan Bishop, Tax Disputes
Partner, and Lauren Reid, Graduate Lawyer at Piper Alderman.

[11[2024] WASC 38.
[2][2024] WASC 125.
[31[2024] WASC 314.

[4] Perin v ASIC [2024] WASC 38, [36].
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