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RG 271: Internal Dispute Resolution - are enforceable regulatory
guides the way of the future?

ASIC has released new regulatory guidance outlining how financial institutions handle
internal dispute resolution processes. The requirements may however have the force of
law and contraventions could result in a civil penalty.

ASIC’s new Regulatory Guide 271: Internal dispute resolution (RG 271) is paving the way for aspects of ASIC’s ‘guidance’
effectively having the force of law. This means licensees should carefully consider ASIC’s regulatory guides and be aware
of how ASIC interprets the law.

Released on 30 July 2020, RG 271 outlines the updated requirements for how financial firms should deal with consumer
and small business complaints under their internal dispute resolution (IDR) process. RG 271 will replace RG 165
Licensing: Internal and external dispute resolution (RG 165), providing more in-depth guidance on how financial firms
should deal with retail customers when there is a dispute. ASIC has provided a deadline of 5 October 2021 for industry to
comply with the new IDR standards and guidelines, with RG 165 being repealed from 5 October 2022. This article will
identify some key enforceable provisions under RG 271 and the significant implications of breaching them, and a future
where ASIC’s regulatory guides will include enforceable provisions.

Background

ASIC sought feedback through public consultation by releasing Consultation Paper 311 Internal dispute resolution: Update
to RG 165 on 15 March 2019 concerning a proposed update of RG 165. The responses received were directed towards
further guidance regarding complaints, small businesses, IDR timeframes and the content of IDR responses, customer
advocates, managing systemic issues, enforcing draft RG 165 and transitional arrangements.

The update to RG 165 was also encouraged by the findings from ASIC’s on-site surveillance of the IDR process observed at
the big four banks and AMP which had initially commenced to monitor whether they were complying with their regulatory
requirements (Close and Continuous Monitoring Program). The results from the Close and Continuous Monitoring
Program encouraged more stringent procedures for IDR, after ASIC monitors found significant “deficiencies” and “delays”
in the banks’ disputes and complaints processes.[1] Although the in-person surveillance has been halted due to COVID-19,
the results so far have provided ASIC with great insight and encouraged the regulatory body to renew and update IDR
standards.[2]

With the increased levels of financial hardship and consumer vulnerability resultant from the COVID-19 pandemic, ASIC
considers it essential that IDR performance is significantly improved.

RG 271 updates

The updated RG 271 was published and aimed at a number of entities including Australian financial services licensees and
Australian credit licensees. There were several key updates from RG 165, including:

o the definition of ‘complaint’ incorporating dissatisfaction expressed on social media;

e licensees’ requirements around outsourcing the IDR process;
e areduction in deadlines for complaints, including superannuation complaints;
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information that financial firms need to include in a written IDR notice;

new timeframe requirements for customer advocate reviews of appeals against IDR decisions;
methods to act in the consumers’ best interests; and

dealing with systemic issues.

Instrument

RG 271 was released at the same time as the ASIC Corporations, Credit and Superannuation (Internal Dispute Resolution)
Instrument 2020/98 (Instrument). The Instrument clarifies the new enforceable standards applicable to IDR procedures.

The Instrument which will apply from 5 October 2021 importantly identifies:

e the new standards and requirements that ASIC has made and approved for the IDR procedures of financial firms;

e requirements for written reasons for decisions about complaints in relation to regulated superannuation funds,
approved deposit funds and retirement savings accounts; and

e that financial firms must comply with their IDR procedures.

A contravention of the IDR obligations could result in civil penalty consequences as it may constitute an offence.

If the entity is a financial services licensees, a contravention of the requirement to comply with the IDR procedures in s
912A(2)(a)(i) and s 1017G(2)(a)(i) of the Corporations Act 2001 (Cth) (Corporations Act) will attract civil penalty
provisions. A contravention of this section will attract a maximum of 50,000 penalty units for body corporates amounting to
$11.1 million.

Credit licensees are also bound by s 47(1) of the National Consumer Credit Protection Act 2009 (Cth) to have an IDR
procedure that complies with the standards and requirements made or approved by ASIC and relates to disputes
concerning the licensee or representatives’ credit activities. If this occurs, it will attract 5,000 penalty units amounting to
$1.11 million.

As at the time of writing, the Instrument has been placed on the Senate Disallowable Instruments List. If successfully
disallowed, it could leave potential uncertainty concerning the enforceability of RG 271. As it was presented to the Senate
on 24 August 2020, there are 8 sitting days remaining for the notice of motion to disallow to be agreed to, withdrawn or
negatived.

Implications of RG 271

The enforcement of RG 271 carries some significant implications on the financial services industry, beyond requiring an
updated IDR process for affected parties but also on the future of enforceable regulatory guides across the industry.

Enforceability

RG 271 contains “enforceable paragraphs” identifying which sections ASIC can pursue civil action to ensure financial firms
comply with the regulatory guide. These guides alongside the enforceable Instrument indicate the types of regulatory
guidance ASIC will release, focusing on compliance and enforceability.

In the Australian Securities Investments Commission v Westpac Banking Corporation trials (Westpac trials), ASIC relied
upon their own interpretation of the responsible lending obligations under the National Consumer Credit Protection Act
2009 (Cth), as demonstrated in RG 209 Credit licensing: Responsible lending conduct to argue Westpac had breached their
responsible lending obligations. This differed from the judiciary’s interpretation of the law, leading to the regulatory body’s
loss at the Full Federal Court. Accordingly, ASIC implementing enforceable provisions in their regulatory guides will
ensure situations do not arise where there is inconsistency between ASIC’s guidance on legislation and judiciary’s
application of the law. Especially as ASIC’s enforceable regulatory guides will be supplemented by a legislative instrument,
it indicates an attempt to ensure greater consistency between ASIC and the judiciary.

Follow through

ASIC has indicated that it will continue to conduct further consultation into the IDR data reporting regime which had been
recommended in 2018 through the Ramsay Review into dispute resolution and complaints framework. The regulatory body
will also continue monitoring the big four banks and AMP remotely through their Close and Continuous Monitoring
Program, ensuring they are both supervising and supporting the firms.[3]

[1] ASIC Commissioner Sean Hughes, Speech, ‘ASIC’s approach to enforcement after the Royal Commission’, 36" Annual
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Conference of the Banking and Financial Services Law Association, 30 August 2019.
[2] ASIC, ‘Regulation Impact Statement: Maximum timeframes for internal dispute resolution’, July 2020.

[31 14 April 2020, 20-086MR Details of changes to ASIC regulatory work and priorities in light of COVID-19.
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